
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE LA W SCHOOL. 



47 



in action to possession, will have the legal right to the money. Here A 
and B are equally innocent, and hence their equities are equal ; but B 
has obtained the legal title to the money, and is therefore entitled to 
keep it. The obligee is only liable to A in tort, for an assignor is a 
grantor, and in no sense a contractor, and he granted to A a power 
whose value he afterwards wrongfully destroyed. 

If B, instead of collecting the money had obtained a judgment in 
his own name against the obligor, his right would be paramount to A's ; l 
otherwise, if B got judgment in the assignor's name. 

B might pursue still a third course, and enter into an agreement 
with the obligor by which the latter should agree to regard B, and not 
the original obligee, as his creditor. This agreement extinguishes the 
old debt. That is, there is a complete novation. The consideration 
for the obligor's promise to B is the equitable release ; or, in other 
words, B agrees, in consideration of the debtor's promise to pay the 
debt to him, to relinquish all claims on the old debt. Since B has a 
power to sue for the debt, he has a right to make this promise ; and 
therefore if A sues the obligor, thereafter, the latter has a perfect equi- 
table defence ; viz., the equitable release. 2 



Fixtures. — Priority between Chattel and Real-Estate 
Mortgagees. — From Professor Gray's Lectures. — Where ma- 
chinery, on which there is a mortgage already existing, is affixed 
to the realty and then mortgaged as real estate, a question arises 
as to the rights of the successive mortgagees. For example : A 
makes machinery and sells it to B, taking a mortgage for the price ; B 
places the machines in his factory, and mortgages his estate for its full 
value to C. Who is to be protected? C's mortgage is subsequent to 
A's, it is true ; but A, on the other hand, who knew when he sold the 
machinery that it was likely to become real estate, and so had some 
reason to anticipate the actual result, had a better opportunity to pro- 
tect himself. Suppose, again, that C's mortgage existed before the 
machinery was placed in the factory, but he sets up a claim to the added 
value, on the general principle that a mortgagee has a right to all addi- 
tional security. What are the rights of A and C under these circum- 
stances ? 

In Massachusetts 3 it has been held that the real-estate mortgagee has 
a prior claim in both cases, whether the machinery was added to the 
land before or after the date of his mortgage. The New York courts 3 
have taken just the opposite view. Neither of these positions is en- 
tirely satisfactory. The better rule would seem to be that laid down in 
Vermont. 3 So far as the real-estate mortgagee has made advances on 
the faith of property which he finds in the form of real estate, his claim 
is superior to that of the chattel mortgagee. But where the property 
has been improved since his mortgage, and he has in no way changed 
his position on the faith of the improvements, he cannot stand higher 
than the mortgagor, who holds the machinery subject to the chattel 
mortgage. 

1 Judsonv. Corcoran, 17 How. 612; Ins. Co. v. Corcoran, 1 Gray, 75. 

2 N. Y. <£ JV. H. R. R. Co. v. Schuyler et at., 34 N. Y. 30, So; Strange \.H. & T. C. R. R. Co., 
S3 Tex. 162. 

3 See references in note on Binkley v. Forkner, 19 N. E. Rep. 753; 3 Harv. L. Rev. 51. — [Ed.] 



